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BACKGROUND
American society is growing more sensiFve to the inhumane treatment of animals, and most people agree
that unjusFﬁed cruelty to animals should be punished. However, due process laws and rules of evidence
procedures may hinder the immediate taking of an abused animal from an owner or from an owner’s
property. Animals are legally classiﬁed as property in the U.S. which requires that prosecutors, animal
control oﬃcers and animal rescuers follow due process laws and the rules of evidence concerning the taking
of property in their respecFve State.
In Georgia, property is deﬁned as “Realty and personalty which is actually owned” (O.C.G.A. §44-1-1). The
term "personalty" or personal estate means all property which is movable in nature, has inherent value or is
representaFve of value, and is not otherwise deﬁned as realty” (O.C.G.A. §44-1-3(a)).
“Property rights may exist in all animals, birds, and ﬁsh. To consFtute property in those which are wild by
nature as disFnguished from domesFc animals, they must be in the actual possession, custody, or control of
the party claiming a property interest. Possession, custody, or control of wildanimals may be obtained by
taming or domesFcaFng them, by conﬁning them within restricted limits, or by killing or capturing
them” (O.C.G.A. §44-1-8(a)).
In the great majority of states, even before its owner is convicted of an animal cruelty charge, statutes may
explicitly authorize law enforcement agencies or their representaFves to seize, impound, or remove any
abused or neglected animal from an owner’s possession. Some of these statutes permit seizure if
mistreatment is observed by an oﬃcer with authority to seize the animal. Others require a warrant for the
seizure, or permit the seizure only when the person in charge of theanimal is arrested for animal cruelty.
In Georgia, O.C.G.A. § 4-11-9.2(c) states “The Commissioner, his or her designated agent, an animal control
oﬃcer who is an employee of state or local government, or any sheriﬀ, deputy sheriﬀ, or other peace
oﬃcer is authorized to impound any animal: (1) That has not received humane care; (2)That has been
subjected to cruelty in violaFon of Code SecFon 16-12-4; (3) That is used or intendedfor use in any
violaFon of Code
SecFon 16-12-37; or (4) If it is determined that a consent order or other order concerning the
treatment of animals issued pursuant to this arFcle is being violated.” Before the animal can be impounded,
“a licensed accredited veterinarian approved by the Commissioner or a veterinarian
employed by a state or federal government and approved by the Commissioner, shall, at the requestof the
Commissioner, his or her designee, an animal control oﬃcer, a sheriﬀ, a deputy sheriﬀ, or other peace
oﬃcer, examine and determine the condiFon or treatment of the animal” which then may be used as
evidence at a due process hearing (O.C.G.A. § 4-11-9.2(d)).
In Parraf v. Taylor, (451 U.S. 527 (1981), the Supreme Court held that procedural due process is notviolated
when a person, without a prior noFce or hearing, is deprived of property by the "random and unauthorized
act" of a state employee, if a remedy is available aher the deprivaFon.
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In the case of impoundment of an animal, the Due Process Clause of the Fourteenth Amendment is not
violated when a state employee intenFonally deprives an individual of property, provided that the state
makes available a meaningful post-deprivaFon remedy. (Hudson v. Palmer, 468 U.S. 517, 533 (1984)).
Georgia provides at least two potenFal post-deprivaFon remedies. (See O.C.G.A. §§ 51-10-(1-6) (providing
cause of acFon for injuries to property); and O.C.G.A. §§ 28-5-(80-86) (providing for a claim against the
state or any of its agencies for deprivaFon of property).
PROBLEMS WITH ANIMALS AS EVIDENCE
In most states, an animal is considered personal property. However, an animal is not like most property that
is conﬁscated in criminal proceedings. An inanimate object remains in the same condiFon it was on the day
of seizure as on the day of trial. Animal cruelty cases diﬀer from all otherprosecuFons in that the primary
“evidence” in the case is a living creature that must be housed, fed and cared for, someFmes for long
periods. Prolonged stays in a shelter for a sick, neglected and abused animal either end with the animal
being revived and rehabilitated, or with the animal failing to thrive and being euthanized. Animals can suﬀer
addiFonal stress, disease or harm from improper or prolonged conﬁnement in an animal shelter.
Either way, arguments that the “evidence” has deteriorated or has miraculously recovered poses problems
for prosecutors trying to prove criminal abuse by the owner. Extended shelter stays of impounded animals
can be avoided by conducFng prompt disposiFonal hearings of seized animals inaccordance with the due
process rights of the animal’s owner. Rules concerning evidence, however,pose a diﬀerent set of challenges
when trying to prove an animal cruelty case depending on which state the animal may reside.
PROVING THE CASE
To prove an animal abuse case, evidence must prove that a crime was commifed and that the defendant was
the one who commifed the crime. Animal cruelty and neglect cases can be some of the most complex cases
that invesFgators and prosecutors handle.
Some of the reasons include:
(1) There is no vicFm to give a statement or tesFfy;
(2) Proving intent requires the gathering and arguing of circumstanFal evidence;
(3) ScienFﬁc and forensic evidence is ohen required to prove the manner and cause of injuries and/or death;
(4) Large-scale seizure of animals (from an animal ﬁghFng enterprise, puppy mill, or hoarding situaFon)
results in ﬁnancial burdens on communiFes that may berequired to house the animals as evidence;
(5) Opinions regarding animals and the laws that protect them can be diﬃcult to address in jury trials; and
(6) Community response to animal abuse cases is ohen strong resulFng in an outpouring of support (or
criFcism) to invesFgators and prosecutors who are conﬁned by the laws protecFng animals (taken from
“DiﬃculFes with Animal Abuse Cases” at hfp://www.ndaa.org/animal_cruelty.html).
Direct evidence of animal abuse is ohen lacking because animal abusers typically commit their acts of
violence within the privacy of their own homes, ensuring that there are no witnesses to the abuse.
Thus, there is usually only indirect or circumstanFal evidence in the form of medical tesFmony, law
enforcement oﬃcer’s reports, animal control tesFmony, proof of prior abuse or neglect of other animals,
and hearsay statements. This evidence, even when admifed, is ohen not enough to provebeyond a
reasonable doubt that the injury was intenFonal and caused by the accused. There are many challenges in
admimng much of this evidence.
A successful animal cruelty prosecuFon ohen closely parallels a violence or sexual assault case morethan a
prosecuFon for a property crime. Successful prosecuFon of crimes against animals ohen requires specialized
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knowledge not only of the relevant laws, but also of veterinary medicine, veterinary forensics, animal care
and the pracFces used in organized crimes against animals such as dogﬁghFng and cockﬁghFng. Animal care
and control agencies, Humane SocieFes, SocieFes for thePrevenFon of Cruelty to Animals (SPCAs) and
veterinary associaFons can be important allies to prosecutors in successfully pursuing animal cruelty cases.
Animals cannot generally be brought into the court room, and even if they could, their physical condiFon
most likely will have improved by Fme the case goes to court. One of the best pieces of evidence that one
can use to document animal cruelty and neglect is photographic evidence. It is criFcal that a judge or jury
see the poor condiFon the animals were in on the day they were seized toconvey the extreme suﬀering,
emaciaFon, starvaFon, injuries, ﬁlthy condiFons, and overall lack of care the animal endured.
The primary evidence for the prosecuFon of most animal cruelty cases will be the records and evidence
compiled by the cruelty invesFgators, police oﬃcers or their agents involved in the iniFal response to the
complaint. InvesFgators who have received in-depth training on appropriate invesFgaFve techniques most
likely will include thorough photographic and/or video documentaFonof the condiFons found, inventories
of other relevant evidence that may have been seized, reports ofany eyewitness tesFmony, and any other
relevant case data such as weather informaFon in cases of extreme neglect.
Another challenge is to jusFfy admission of animal abuse evidence into one of the excepFons of Federal
Rules of Evidence. The Federal Rules of Evidence, parFcularly Rule 404(b), and similar staterules, prevent
the admission of character evidence or evidence of prior bad acts to show the likelihood that the defendant
commifed the crime in quesFon. (See Animals as Evidence – Part II).
Propensity evidence can be introduced when the evidence “serves both a proper and relevant purpose for
admission, and is more probaFve than prejudicial” (United States v. Naranjo, 710 F.2d
1465, 1467 (10th Cir. 1983)). FRE 404(b) allows admission of prior bad acts in order to show “proof of
moFve, opportunity, intent, preparaFon, plan, knowledge, idenFty, or absence of mistake or
accident.”
Once the defendant brings his character into the case, the prosecuFon may then bring in prior bad acts
evidence in rebufal. CollecFng the facts as to a defendant’s prior criminal history is an important step in
the charging process. The record may be used to evaluate whether the new crimecan be charged as an
aggravated case, to show absence of mistake or accident, and to ensure the correct applicaFon of a state’s
felony sentencing guidelines. Proof of severe injury, suﬀering, or conﬁrmaFon that a body part was
impaired or disﬁgured are ohen necessary to elevate a misdemeanor to a felony oﬀense.
The eﬀecFve prosecuFon of an animal abuse case has many beneﬁts for a community. It can provide a
compassionate response to animals at risk as well as a strong deterrent to the perpetrator to not harm other
animals. It can provide an added tool for the protecFon of those who are vicFms of familyviolence which is
many Fmes connected to animal abuse cases.
It can provide an opportunity for prosecutors to develop new, strong and helpful allies in the protecFon of
their communiFes. Finally, it can help a community become a safer and more humane place to live for both
its human and animal inhabitants.
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